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 1.  TIME:  9:00   CASE#: MSC09-02608 
CASE NAME: UNIFUND CCR VS CALALANG 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT FILED BY TENNYSON M 
CALALANG 
* TENTATIVE RULING: * 
 
Appear. 

  

  
 2.  TIME:  9:00   CASE#: MSC15-02053 
CASE NAME: FABIAN VS. ROBERT HALF 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY ROBERT HALF 
INTERNATIONAL, INC 
* TENTATIVE RULING: * 
 
  Defendant Robert Half, International (“RHI”) moves for summary judgment, pursuant to 

CCP § 437c, on the ground there is no triable issue of material fact with respect to any of said 

claims or causes of action and that it is entitled to summary judgment as a matter of law.  

Alternatively, RHI seeks summary adjudication of each of Plaintiff’s six causes of action, 

pursuant to CCP § 437c(f). 

 Defendant Robert Half, International’s Motion for Summary Judgment is denied.  
Defendant failed to establish there are no triable issues of material fact as to each of Plaintiff’s 
six causes of action.  Defendant’s Motion for Summary Adjudication is granted in part and 
denied in part.   

 

Background 

 Plaintiff Sandra Fabian was a contracted employee to Defendant Robert Half 
International.  Plaintiff began the temporary assignment on September 8, 2015, as a Business 
Analyst.  Plaintiff alleges that prior to and at all times during her employment with RHI she 
suffered from Multiple Sclerosis (“MS”), but failed to reveal her disability at the commencement 
of employment.  Several days later, after an episode related to MS and Plaintiff’s failure to report 
to work, Plaintiff’s supervisor informed her of his intent to terminate her.  Plaintiff disclosed that 
she had MS at that time and Defendant decided not to end Plaintiff’s employment. 

 There were other performance concerns with Plaintiff, prompting a meeting with Human 
Resources on September 23. To accommodate the limitations due to her disability, Plaintiff 
requested a flexible work schedule and permission to work remotely as reasonable 
accommodation. On October 2, Defendant gave Plaintiff documents to submit to her doctor to 
find out if Plaintiff did actually need any accommodations.  Plaintiff alleges she had until October 
16th to return the forms to Defendant, but Defendant terminated Plaintiff’s employment on 
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October 14th. Defendant claims to have re-scoped the work and narrowed the project, making 
Plaintiff’s position unnecessary. 

 Plaintiff filed a timely complaint with the Department of Fair Employment & Housing. A 
right to sue letter was received from the DFEH on November 6, 2015. Plaintiff filed this action 
alleging 6 causes of action:  (1) Disability Discrimination; (2) Failure to Engage in the Interactive 
Process; (3) Failure to Accommodate; (4) Retaliation for Complaining about a Protective 
Activity; (5) Intentional Infliction of Emotional Distress; and (6) Wrongful Termination, Violation of 
Public Policy. 

 

Issue I:  Plaintiff’s First Cause of Action for Disability Discrimination and Fourth 
Cause of Action for Retaliation    

            Defendant’s motion for summary adjudication of the First Cause of Action for Disability 
Discrimination and Fourth Cause of Action for Retaliation is granted. 

 Government Code Section 12940 makes it an unlawful employment practice, unless 
based upon a bona fide occupational qualification, to refuse to hire or employ, to discharge, or 
to discriminate in compensation or in terms, conditions, or privileges of employment, because of 
physical disability or medical condition.   

 RHI moves for summary adjudication of this issue on the ground it has presented 
evidence of non-discriminatory/non-retaliatory reason for the end of Plaintiff’s temporary 
assignment.  RHI maintains it ended Plaintiff’s temporary assignment because the work that she 
was assigned to perform was no longer necessary.  (Howard Decl., Ex. H, Murillo Depo. 68:7-
69:4.) After Plaintiff began her assignment, the project was re-scoped and a “big piece” was 
taken out and the expected deliverable was downsized.  Once the project was narrowed, the 
project team re-evaluated staffing needs.  It was determined that Plaintiff’s role was no longer 
needed.  (Id., at 68:24- 69:4.) 

 “Because of the similarity between state and federal employment discrimination laws, 
California courts look to pertinent federal precedent when applying our own statutes. In 
particular, California has adopted the three-stage burden-shifting test established by the United 
States Supreme Court for trying claims of discrimination, including age discrimination, based on 
a theory of disparate treatment.”  Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 354.) 
(Three-stage formula is generally known as the McDonnell Douglas formula.  McDonnell 
Douglas Corp. v. Green (1973) 411 U.S. 792.)  

 “Under the three-part test developed in McDonnell Douglas Corp. v. Green, supra, 411 
U.S. 792: ‘(1) The complainant must establish a prima facie case of discrimination; (2) the 
employer must offer a legitimate reason for his actions; (3) the complainant must prove that this 
reason was a pretext to mask an illegal motive.’ [Citation]” (Morgan v. Regents of University of 
California (2000) 88 Cal.App.4th 52, 68.)  

   “The McDonnell Douglas framework is modified in the summary judgment context. In a 
summary judgment motion in ‘an employment discrimination case, the employer, as the moving 
party, has the initial burden to present admissible evidence showing either that one or more 
elements of plaintiff's prima facie case is lacking or that the adverse employment action was 
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based upon legitimate, nondiscriminatory factors.’ [Citation.]” (Serri v. Santa Clara University 
(2014) 226 Cal.App.4th 830, 861.)    

  Here, RHI argues that assuming Plaintiff can establish a prima facie case, it has met its 
burden of providing a legitimate non-discriminatory/non-retaliatory reason for the early 
termination of Plaintiff’s assignment.  (See Tenerelli v. Lockheed Martin Space Sys. Co. 
(N.D.Cal. May 20, 2016, No. 15-cv-00012-BLF) 2016 U.S.Dist.LEXIS 76089, at *9.)  

 RHI argues that Plaintiff cannot point to evidence that RHI’s legitimate non-
discriminatory/non-retaliatory reason is false.  “If the employer presents admissible evidence 
either that one or more of plaintiff's prima facie elements is lacking, or that the adverse 
employment action was based on legitimate, nondiscriminatory factors, the employer will be 
entitled to summary judgment unless the plaintiff produces admissible evidence which raises a 
triable issue of fact material to the defendant's showing.” (Arteaga v. Brink's, Inc. (2008) 163 
Cal.App.4th 327, 344.)   To avoid summary judgment, Plaintiff has to produce “substantial 
evidence that the employer's stated nondiscriminatory reason for the adverse action was untrue 
or pretextual, or evidence the employer acted with a discriminatory animus, or a combination of 
the two, such that a reasonable trier of fact could conclude the employer engaged in intentional 
discrimination.” (Hersant v. Department of Social Services (1997) 57 Cal.App.4th 997, 1004-
1005.)    
 “The plaintiff must do more than raise the inference that the employer's asserted reason 
is false. ‘[A] reason cannot be proved to be ‘a pretext for discrimination’ unless it is shown both 
that the reason was false, and that discrimination was the real reason.’”  (Hicks v. KNTV 
Television, Inc. (2008) 160 Cal.App.4th 994, 1003.)  The “employer is entitled to summary 
judgment if, considering the employer's innocent explanation for its actions, the evidence as a 
whole is insufficient to permit a rational inference that the employer's actual motive was 
discriminatory.” (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 362.) 

 In Opposition, Plaintiff offered evidence to support the prima facie case, but fell short of 
presenting evidence to raise a triable issue of material fact as to whether Defendant’s legitimate, 
non-discriminatory/non-retaliatory reason for Plaintiff’s termination was pretextual. 

 Plaintiff contended in the Opposition, that Defendant had not met its burden because 
termination was not the only adverse treatment Plaintiff suffered.  Plaintiff argues RHI was under 
a duty to reassign her as part of the reasonable accommodation. Plaintiff cites to Spitzer v. 
Good Guys, Inc (2000) 80 Cal.App.4th 1376, 1389.  Plaintiff argues that RHI had an obligation 
to hire Plaintiff, or at minimum grant her preferential treatment, as a disabled employee, but no 
one at RHI made a good faith effort to determine whether there were any vacant positions at 
any of the RHI facilities in the area or at any of the multitudes of jobs RHI staffed, for which 
Plaintiff might be qualified. Plaintiff misreads the law.  An employer “has a duty to reassign a 
disabled employee whose limitations cannot be reasonably accommodated in his or her current 
job” if it does not impose undue hardship. (Spitzer v. Good Guys, Inc (2000) 80 Cal.App.4th 
1376, 1389.)   

 Secondly, Plaintiff argues that timing of the decision to terminate raises suspicion. Within 
a month after she divulged her disability, she was denied reasonable accommodation and 
terminated. While temporal proximity to the adverse treatment and the protective activity 
satisfies Plaintiff’s prima facie case, it is insufficient to raise a triable issue of fact. “‘[T]emporal 
proximity alone is not sufficient to raise a triable issue as to pretext once the employer has 
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offered evidence of a legitimate, nondiscriminatory reason for the termination.’” (Day v. Sears 
Holdings Corp. (C.D.Cal. 2013) 930 F.Supp.2d 1146, 1187, citing Arteaga v. Brink's, Inc., 163 
Cal.App.4th 327, 353 (2008).)  

 To meet her burden, Plaintiff “must demonstrate such weaknesses, implausibilities, 
inconsistencies, incoherencies, or contradictions in the employer's proffered legitimate reasons 
for its action that a reasonable factfinder could rationally find them unworthy of credence, and 
hence infer that the employer did not act for [the asserted] non-discriminatory reasons…the 
ultimate issue is simply whether the employer acted with a motive to discriminate illegally.”  
(Featherstone v. Southern California Permanente Medical Group (2017) 10 Cal.App.5th 1150, 
1159-1160 internal quotations marks and citations omitted.) Plaintiff failed to do so.  

 Plaintiff does not dispute the evidence that RHI ended Plaintiff’s assignment early due to 
change in the project’s scope.  (Plaintiff’s Response to SSUMF Nos. 20-28.)  Plaintiff failed to 
produce facts suggesting her disability or request for accommodation was a motivating factor in 
RHI’s decision to end her assignment.  Plaintiff failed to raise a triable issue of fact material as 
to whether RHI reasons for terminating Plaintiff was pretext.   Therefore, the motion for 
summary adjudication is granted. 

 

Issue 2:   Claim for Failure to Engage in the Interactive Process (2nd C/A) 

  Defendant’s motion for summary adjudication of the Second Cause of Action for Failure 
to Engage in the Interactive Process is denied.  Plaintiff raises a question of material fact as to 
whether the employer is liable for “breakdown” of the interactive process. 

 It is unlawful for employer “to fail to engage in a timely, good faith, interactive process 
with the employee or applicant to determine effective reasonable accommodations, if any, in 
response to a request for reasonable accommodation by an employee or applicant with a known 
physical or mental disability or known medical condition.” (Gov. Code, § 12940(n).) 

 “Once an employer becomes aware of the need for accommodation, that employer has a 
mandatory obligation under the ADA to engage in an interactive process with the employee to 
identify and implement appropriate reasonable accommodations.” (Humphrey v. Mem'l Hosps. 
Ass'n (9th Cir. 2001) 239 F.3d 1128, 1137.) 

 [T]he interactive process requires communication and good-faith 
exploration of possible accommodations between employers and individual 
employees’ with the goal of ‘identify[ing] an accommodation that allows the 
employee to perform the job effectively.’ [Citation.] …   When a claim is brought 
for failure to reasonably accommodate the claimant's disability, the trial court's 
ultimate obligation is to ‘isolate the cause of the breakdown … and then assign 
responsibility’ so that ‘[l]iability for failure to provide reasonable accommodations 
ensues only where the employer bears responsibility for the breakdown.’ 
[Citation.]’ [Citation.]  
 

(Nadaf-Rahrov v. Neiman Marcus Group, Inc. (2008) 166 Cal.App.4th 952, 984-985.    
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 “‘[L]iability for failure to provide reasonable accommodations ensues only where the 
employer bears responsibility for the breakdown' in the interactive process.’” (Spillane v. Shulkin 
(9th Cir. 2017) 692 F.App'x 843, 844.) 

 Defendant RHI contends the undisputed evidence shows that RHI did engage in the 
interactive process and did not cause any breakdown.  Defendant argues it took all of the 
appropriate steps and was simply waiting for Plaintiff to return her completed paperwork.  
Plaintiff does not dispute that RHI specifically asked if she needed reasonable accommodation.  
(Howard Decl., Ex. A, at 7:16-8:19 (Fabian Depo.)) Plaintiff does not dispute she was given 
paperwork for her doctor to support her request.  (Compl., ¶25; Frydenlund Decl., ¶ 18.)  Plaintiff 
was permitted time off from work to drop off her paperwork with her doctor. (Howard Decl., Ex. 
A, at 12:3-13:7.) Plaintiff does not dispute she did not return the paperwork before the 
assignment ended.  (Frydenlund Decl., ¶ 19) 

 Defendant argued the undisputed facts show Plaintiff’s failure to return the completed 
paperwork caused a breakdown in the interactive process.  Both parties agree that Frydenlund 
(Human Resources) provided forms to Plaintiff to take to her doctor so that more information 
could be obtained relating to her limitations, restrictions and the likely accommodations that 
would be needed.  Plaintiff provided evidence that Frydenlund gave her until October 16th to 
return the forms to RHI. (Fabian Decl., ¶14.)  Defendant preempted the date by terminating 
Plaintiff on October 14th.  Defendant cannot now argue, as a matter of law, the breakdown of 
the interactive process resides with Plaintiff because she failed to return the paperwork.   

 Both employer and employee have the obligation “to keep communications open” and 
neither has “a right to obstruct the process.” (Jensen v. Wells Fargo Bank (2000) 85 Cal.App.4th 
245, 266.)  There is a question of fact as to whether RHI has responsibility for the breakdown.  
That is, whether RHI obstructed the process by terminating Plaintiff prior to date she was 
allowed to return the doctor’s forms.  Therefore, the motion for summary adjudication is denied. 

 

Issue 3:  Claim for Failure to Accommodate (3rd C/A) 

 Defendant’s motion for summary adjudication of the Third Cause of Action for Failure to 
Accommodate is denied.  Defendant failed to establish there are no triable issues of material 
fact as to whether it refused to provide reasonable accommodation. 

 Section 12940(m)(1) makes it unlawful for an employer to “fail to make reasonable 
accommodation for the known physical or mental disability” of an employee.  “The elements of a 
failure to accommodate claim are (1) the plaintiff has a disability under the FEHA, (2) the plaintiff 
is qualified to perform the essential functions of the position, and (3) the employer failed to 
reasonably accommodate the plaintiff's disability.”  (Scotch v. Art Institute of California (2009) 
173 Cal.App.4th 986, 1009-1010.)  Reasonable accommodation” mean ‘a modification or 
adjustment to the workplace that enables the employee to perform the essential functions of the 
job held or desired.  (Nadaf-Rahrov v. Neiman Marcus Group, Inc. (2008) 166 Cal.App.4th 952, 
974.)    

 Here, Defendant argues it did not deny Plaintiff reasonable accommodation.  Frydenlund 
explained HRI’s policy to Plaintiff, “outside of the context of a request for a reasonable 
accommodation, employees only become eligible to request to work remotely after they have 
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been employed for 90 days.  (Frydenlund Decl., ¶15.) However, Plaintiff was terminated before 
the doctor’s paperwork could be returned and the accommodations evaluated.  RHI claims an 
employer is not liable for a failure to accommodate simply because the employee leaves the 
company before it can provide the reasonable accommodation.  (Huck v. Kone Inc. (N.D.Cal. 
Dec. 15, 2011, No. C 10-01845 RS) 2011 U.S.Dist.LEXIS 144438, at *12.)  

 Here, Defendant’s reliance on Huck is misplaced. Plaintiff did not voluntarily leave the 
employment.  Defendant has not established, as a matter of law, that it did not refuse Plaintiff 
reasonable accommodation.  The motion for summary adjudication is denied. 

  

  Issue 5:    Claim for Intentional Infliction of Emotional Distress (5th C/A) 

      On October 25, 2018, Plaintiff filed a request for dismissal as to the 5th C/A. 

    

 Issue 6:  Claim for Wrongful Termination (6th C/A) 

 Defendant’s motion for summary adjudication of the Sixth Cause of Action for Wrongful 
Termination in Violation of Public Policy is granted.   

 “The tort cause of action for wrongful termination in violation of public policy provides a 
vehicle for recourse that otherwise would be unavailable under general rules of the at-will 
employment doctrine. First recognized by the California Supreme Court in Tameny v. Atlantic 
Richfield Co., this public policy exception allows an employee to bring a tort cause of action 
against an employer who terminates an at-will employment on a ground that violates 
fundamental public policy.”  (Phillips v. St. Mary Reg'l Medical Ctr. (2002) 96 Cal.App.4th 218, 
225-226.)   This public policy exception must be "carefully tethered to fundamental policies that 
are delineated in constitutional or statutory provisions . . . ."   (Silo v. CHW Med. Found. (2002) 
27 Cal.4th 1097, 1104.)     

 “To support a wrongful discharge claim, the policy must be ‘(1) delineated in either 
constitutional or statutory provisions; (2) 'public' in the sense that it 'inures to the benefit of the 
public' rather than serving merely the interests of the individual; (3) well established at the time 
of the discharge; and (4) substantial and fundamental.’” (Phillips v. St. Mary Reg'l Medical Ctr. 
(2002) 96 Cal.App.4th 218, 226.)    

 FEHA's provisions prohibiting discrimination may provide the policy basis for a claim for 
wrongful discharge in violation of public policy.  (Phillips v. St. Mary Reg'l Medical Ctr. (2002) 96 
Cal.App.4th 218, 227.)   

 Here, Plaintiffs’ FEHA claims for discriminatory termination and retaliation failed.  The 
legal standards are the same for violations of public policy grounded in FEHA, so Plaintiff’s 
claim for wrongful termination must also fail.  (See Hanson v. Lucky Stores, Inc. (1999) 74 
Cal.App.4th 215, 229.)      
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Plaintiff’s Objection to Evidence 

Objection 1—Sustained.  Mischaracterizes the testimony. 

Objection 2—Sustained.  Legal conclusion. 

Objection 3—Overruled. 

Objection 4—Overruled. 

Objection 5—Not necessary to rule on.  CCP § 437c(q). 

 

Defendant’s Deposition Testimony 

 Although the court considered the moving parties’ evidence, Defendant’s presentation of 
evidence failed to comply with CRC, Rule 3.1116(c).  It provides: (c) Highlighting of 
testimony.  The relevant portion of any testimony in the deposition must be marked in a manner 
that calls attention to the testimony.  

 

  

 3.  TIME:  9:00   CASE#: MSC16-02143 
CASE NAME: AHMADI VS WATKINS 
HEARING ON MOTION TO/FOR SANCTIONS PUR TO CCP SECTION 128.7 
FILED BY CARL WATKINS, CAW INVESTMENTS, INC. 
* TENTATIVE RULING: * 
 
Defendants’ motion for sanctions pursuant to CCP § 128.7 is denied.  The court has ruled 
against defendants as to many of the bases on which they claim sanctions are appropriate.  
Portions of plaintiffs’ complaint have been demonstrated to lack merit, not to warrant sanctions. 

  

 4.  TIME:  9:00   CASE#: MSC16-02143 
CASE NAME: AHMADI VS WATKINS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN ALTERN S/ADJ FILED 
BY CARL WATKINS, CAW INVESTMENTS, INC. 
* TENTATIVE RULING: * 
 

Defendants’ motion for summary judgment is denied.  Defendants’ motion for summary 
adjudication is granted as to the First, Second, Fifth, Eighth, and Ninth Causes of Action. 

 
In significant part, this case concerns an alleged employment relationship and why it 

ended. 
 
Defendant CAW Investments, Inc. dba Brentwood Motorsports is a small Brentwood 

auto dealership.  Defendant Carl Watkins is its President/CEO.  (UMF 1.)   
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 Plaintiff Muranishi had his own auto dealership in Livermore, called EMotors.  In April 
2013, he asked Watkins for permission to sell 21 of his cars off Brentwood Motorsports’ lot 
because his lot failed.  (UMF 2.)  Watkins agreed.  Thereafter, Brentwood Motorsports and 
EMotors maintained separate entrances to the lot, separate signage, and separate offices at 
Brentwood Motorsports’ location in Brentwood, California.  (UMF 3.) 
 
 Defendants deny the parties ever had a written agreement of any kind.  Plaintiffs dispute 
this.  (Disputed Material Fact (“DMF”) 4.)  They claim there was a written agreement, but 
Watkins kept it.  All they can produce is an unsigned copy.  (See Ex. 1 to Ahmadi Decl.) 
 
 Defendants claim the verbal terms were to split the net profits from every auto sale in 
three approximately equal shares and that the relationship was a partnership, joint venture, or 
other profit-sharing relationship that failed, and never that of employer/employee.  (DMF 4.)    
 
 Plaintiff Muranishi later lost his financing, and the DMV revoked his dealer license.  
Thus, EMotors ended.  Beginning in June 2013, defendants allowed plaintiffs to continue to try 
to sell the EMotors vehicles from defendants’ lot and agreed each plaintiff would take a draw on 
profits of $5,000 per month (reduced to $1,500 for plaintiff Muranishi when he failed to produce 
adequate revenue).  (UMF 5.)  (Plaintiffs claim this fact is disputed, but their response does not 
address the facts claimed or show that the facts are truly disputed).)   
 
 The relationship between defendants and plaintiff Muranishi ended effective October 21, 
2013.  The relationship between defendants and plaintiff Ahmadi continued until July 12, 2014, 
ending for reasons that are disputed.  (UMF 7.)  Ahmadi claims he was fired because of 
religious discrimination.  (He is a Muslim.)  Defendants claim they discontinued the relationship 
after Ahmadi had several extended absences that prompted criticisms from customers.  (UMF 
8.)   
 
 Defendants argue that all claims are barred by the statute of limitations.  They also argue 
that one or more elements cannot be proved regarding the specific claims.  The court will 
address the statute of limitations argument first and then discuss the alleged unprovable 
elements of the specific causes of action. 
 
 Statute of limitations 
 
 Plaintiff Ahmadi alleges causes of action having a one-year statute of limitations (from 
the date of the right-to-sue letter (First Cause of Action, for violation of the Fair Employment and 
Housing Act (“FEHA”), and Second Cause of Action, for violation of FEHA); a two-year statute of 
limitations (Seventh Cause of Action, for assault, Eighth Cause of Action, for Intentional Infliction 
of Emotional Distress (“IIED”), and Ninth Cause of Action, for violation of the Unruh Civil Rights 
Act; or a two- or four-year statute of limitations (Third Cause of Action, for breach of the implied 
covenant of good faith and fair dealing, Fourth Cause of Action, for breach of Written Contract, 
Fifth Cause of Action, for breach of implied contract, and Sixth Cause of Action, for an 
accounting), depending upon whether the contract was oral or written. 
 
 All of Muranishi’s claims accrued no later than October 2013 and Ahmadi’s no later than 
July 12, 2014, except his FEHA claims, which accrued on October 16, 2015 (the date of the 
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right-to-sue letter that the Department of Fair Employment and Housing (“DFEH”) issued him).  
Plaintiffs did not file this action until November 7, 2016.  Therefore, plaintiffs’ claims are all 
barred by the statute of limitations, unless an equitable exception applies. 
 

A defendant moving for summary judgment has the burden to persuade the court that 
the facts are undisputed and that they entitle him to judgment as a matter of law.  (See Aguilar 
v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  Defendants have failed to meet that 
burden here because they have failed to address the doctrine of equitable tolling in their papers.  
(See Aryeh v. Canon Business Solutions, Inc., (2013) 55 Cal.4th 1185, 1192.)   

 
The facts that raise the issue of equitable tolling are as follows.  On May 26, 2015, Roger 

Abraham filed an action in this court against plaintiffs and Carl Watkins, Case No. C15-00927, 
alleging Abraham provided money to plaintiffs to purchase used automobiles for resale and that 
after he made this agreement plaintiffs moved the vehicles to Watkins’ dealership.  On June 27, 
2015, each plaintiff here filed a cross-complaint in that action against Watkins and CAW, 
alleging the same causes of action they have alleged here.  On July 27, 2016, defendants 
Watkins and CAW filed a motion to strike each cross-complaint on the grounds that it was not 
based on the same transactions involved in Abraham’s complaint and was thus not properly 
joined in Abraham’s action.  Judge Craddick granted those motions on September 16, 2016.  
Plaintiffs thereafter filed this action on November 7, 2016. 

 
“The equitable tolling of statutes of limitations is a judicially created, nonstatutory 

doctrine. . . .  It is ‘designed to prevent unjust and technical forfeitures of the right to a trial on 
the merits when the purpose of the statute of limitations—timely notice to the defendant of the 
plaintiff's claims—has been satisfied.’  Where applicable, the doctrine will ‘suspend or extend a 
statute of limitations as necessary to ensure fundamental practicality and fairness.’”  (McDonald 
v. Antelope Valley Community College Dist. (2008) 45 Cal.4th 88, 99.) 

 
Broadly speaking, the doctrine applies when a person has several legal remedies and, 

reasonably and in good faith, pursues one.  One example of when it applies is where a first 
action, embarked upon in good faith, is found to be defective for some reason.  (Id. at 100.) 

Defendants have failed to provide the necessary law and facts to show that equitable 
tolling does not apply or that the period of any equitable tolling caused by the filing of the cross-
complaints in the Abraham action is insufficient to make Ahmadi’s claims timely.  Therefore, 
summary judgment cannot be granted against Ahmadi based on the statute of limitations. 

 
Muranishi files claims for breach of contract and an accounting.  His claims accrued no 

later than October 2013.  Therefore, he had to file them by October 2015 if his contract was oral 
or October 2017 if written.  A disputed fact exists whether there was ever a written contract.   
Therefore, summary judgment cannot be granted against Muranishi based on the statute of 
limitations. 
 

First Cause of Action, wrongful termination in violation of FEHA 
 
 The only plaintiff brining this cause of action is Ahmadi.  Defendants claim this cause of 
action fails because Ahmadi was not their employee.  The court agrees.  
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 Courts evaluate a variety of factors in determining whether someone providing services 
for another is an employee.  The primary factor is whether the purported employer controls the 
details of the work.  (S. G. Borello & Sons, Inc. v. Department of Industrial Relations (1989) 48 
Cal.3d 341, 349-351.)  Secondary factors are the right to discharge at will and the following 
factors set forth in the Restatement Second of Agency:  “(a) whether the one performing 
services is engaged in a distinct occupation or business; (b) the kind of occupation, with 
reference to whether, in the locality, the work is usually done under the direction of the principal 
or by a specialist without supervision; (c) the skill required in the particular occupation; (d) 
whether the principal or the worker supplies the instrumentalities, tools, and the place of work 
for the person doing the work; (e) the length of time for which the services are to be performed; 
(f) the method of payment, whether by the time or by the job; (g) whether or not the work is a 
part of the regular business of the principal; and (h) whether or not the parties believe they are 
creating the relationship of employer-employee.”  (Id. at 350-351.)   
 

“The label placed by the parties on their relationship is not dispositive, and subterfuges 
are not countenanced.”  (Id. at 349.)  “The determination of employee or independent-contractor 
status is one of fact if dependent upon the resolution of disputed evidence or inferences . . .”  
(Ibid.)  

 
Ahmadi was not an employee when the business relationship first began, in April 2013.   

Ahmadi argues to the contrary citing the contract he attaches to his declaration.  That document 
states it is an “Agreement with Carl.”  It states, “All cars from Livermore belong to YPayMore 
[the company related to Abraham]. . . . Y/P will hold all pink slips.  Will move EMotors from 
Livermore Lot to Brentwood Motor Sports . . . Carl agreed that Brentwood Motors Sports and 
EMotors will work together and YPayMore . . . and EMotors will bring inventory to Brentwood 
Motor Sports.  . . . Watkins agreed and proposed that EMotors and Y/P to join forces with 
Brentwood Motor Sports . . . Watkins has proposed a percentage plan for all parties, which as 
follows:  Carl A. Watkins 38%, Martin V. Muranishi 31%, Abdol Ahmadi 31%.”  (Ex. 1 to Ahmadi 
Decl.)   

 
This alleged contract reads more like a joint venture or partnership agreement than an 

employment agreement.  It does not mention the words “employer” or employee.”  It does not 
provide an hourly rate or a salary, but a profit-sharing arrangement.   

 
That the relationship was one of profit-sharing rather than employment is further 

confirmed by defendants’ issuance of a 2013 1099-MISC form to Ahmadi rather than a W-2.  
Employees are given W2s rather than 1099-MISC forms.  1099-MISC forms are typically given 
to nonemployees. 

 
Considering the secondary factors, it is clear that both plaintiffs were involved in a 

separate business until April 2013 and came to Brentwood Motorsports to sell their own cars, 
not Brentwood’s. 
 

Nor has Ahmadi provided sufficient evidence of a factual dispute about his status after 
Muranishi left defendants’ Brentwood location in October 2013.  It is undisputed that defendants’ 
employees clocked in and out, wore uniforms, were paid an hourly rate, received paystubs 
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every two weeks, and had taxes deducted from their pay.  (DMF 6.)  On the other hand, Ahmadi 
took a draw on profits monthly, did not have his taxes deducted, was not required to nor did 
clock in and out, had full control over his work schedule and was absent from the lot as he 
chose.  Ahmadi presents no evidence that defendants controlled the details of the work, nor that 
the manner in which he was paid changed after Muranishi left in October 2013. 

 
The only facts that Ahmadi claims create a disputed fact regarding employment status 

are that he was required to wear a shirt with defendant’s logo on it and had regular hours.  (See 
DMF 6, right-hand column.)   Regarding his hours, Ahmadi states, “I was not required to clock 
in, but I worked from 9 a.m. until 8 p.m., and on occasion until 10 p.m., and sometimes 11 p.m.  
If Defendant Carl Watkins did not come in on a particular day, then I would come in at 8 a.m. to 
open up.”  (Ahmadi Decl., ¶ 7.)  Assuming these can be described as regular hours, Ahmadi 
does not state that Watkins required him to keep them, only that he, Ahmadi, did keep them. 

 
As to the shirt with the logo, that one fact, in isolation, does not create a disputed fact 

about whether Ahmadi was defendants’ employee. 
 
 For all these reasons, the court grants summary adjudication as to the First Cause of 
Action. 
 
 Second Cause of Action, religious harassment under FEHA:  
 
 Like the first cause of action, any right to relief in this cause of action is dependent on 
Ahmadi’s being an employee of defendants.  Because he cannot establish an employment 
relationship, and because he has not established that he exhausted his administrative remedies 
by filing a claim for harassment with the Department of Fair Employment and Housing, the court 
grants summary adjudication as to the Second Cause of Action.   
 
 Third Cause of Action, breach of the implied covenant of good faith: 
 
 This claim is barred unless there was a written contract because plaintiffs’ relationships 
with defendants ended in 2013 (Muranishi) and July 2014 (Ahmadi), but they did not file suit 
until October 2016. 
 
 A factual dispute exists whether a written contract existed.  (DMF 4.)  Plaintiffs claim one 
did.  (Ahmadi Decl., ¶ 2.)  That is sufficient to compel denial of summary adjudication as to this 
cause of action.  The content of a writing may be proved by oral testimony under appropriate 
circumstances.  (See Evid. C. § 1523 (b).) 
 
 Whether this cause of action is duplicative of the fourth cause of action will be 
determined at the time of trial.  The court will not allow double recovery. 
 
 Fourth Cause of Action, breach of written contract: 
 
 Both plaintiffs present a claim for breach of contract.  Summary adjudication is denied for 
the same reasons as stated above regarding the Third Cause of Action.  That Abraham signed 
the copy of the document attached to Ahmadi’s Declaration when Ahmadi testified that Abraham 
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did not sign it just raises issues regarding the facts and credibility that cannot be resolved on a 
motion for summary adjudication.  Defendants have cited no authority stating that any error 
Ahmadi may have made in describing who signed the final version of the applicable contract 
means he cannot prevail as a matter of law. 
 
 Defendants also appear to argue that this claim is barred because plaintiffs failed to 
prevail in the proceeding before the Labor Commissioner.  However, they fail to provide any 
legal authority that the result there is binding here.  As the moving party here, they have the 
burden of persuasion that they are entitled to judgment as a matter of law. 
 

Fifth Cause of Action, breach of implied contract: 
 
Summary adjudication is granted as to this cause of action.  (See the ruling regarding 

the First Cause of Action.)  Also, plaintiffs fail to submit any substantive opposition to the motion 
as to this cause of action, other than regarding the statute of limitations. 

 
Sixth Cause of Action, accounting: 
 
Summary adjudication is denied as to this cause of action for the same reasons as 

stated above regarding the Third and Fourth Causes of Action.  The accounting may be based 
on a written contract.  The court will determine at trial whether any damages awardable under 
the Fourth Cause of Action can be determined without an accounting. 
 

Seventh Cause of Action, assault: 
 
This cause of action is based on the claim that defendant Watkins pulled a gun on 

Ahmadi when he and Ahmadi exchanged words about Ahmadi’s final pay on July 12, 2014.   
 
Watkins denies he brandished a gun at Ahmadi.  (See Watkins Decl., ¶ 19.)   However, 

Ahmadi says he did.  (See Ahmadi Decl, ¶ 5.)  This creates an issue of fact.   
 
This statement in Ahmadi’s declaration is not directly contradicted by Ahmadi’s 

deposition testimony.  (See Scalf v. D.B. Log Homes, Inc. (2005) 128 Cal.App.4th 1510, 1522-
1523.)  In his deposition, Ahmadi gave a three-page response to a question that defendant has 
not even submitted.  Defendants have not established that they ever asked Ahmadi in the 
deposition, “Did Watkins pull a gun on you?” and Ahmadi said, “No.” 

 
Even if the fact that this exchange occurred as Ahmadi was advancing towards Watkins 

after Ahmadi got a little angry makes Ahmadi the aggressor in some sense (although he could 
only be committing an assault himself if he used more than just words), defendants have not 
cited any authority stating that an assault may not be committed against an aggressor.  All that 
this version of the facts does is create an issue whether Watkins was excused for any assault 
because he was acting in self-defense.  (See People v. Roe (1922) 189 Cal. 548, 551-552; 
CALJIC 5.54; CACI  1304.) 

 
The court denies defendant’s motion for summary adjudication as to the Seventh Cause 

of Action. 
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Eighth Cause of Action, IIED: 
 
A cause of action for intentional infliction of emotional distress exists when there is (1) 

extreme and outrageous conduct by the defendant with the intention of causing, or reckless 
disregard of the probability of causing, emotional distress; (2) the plaintiff's suffering severe or 
extreme emotional distress; and (3) actual and proximate causation of the emotional distress by 
the defendant's outrageous conduct.  (Hughes v. Pair (2009) 46 Cal. 4th 1035, 1050-1051.)  
“With respect to the requirement that a plaintiff show severe emotional distress, this court has 
set a high bar. ‘Severe emotional distress’ means emotional distress of such substantial quality 
or enduring quality that no reasonable person in civilized society should be expected to endure 
it.”  (Id. at 1051 (internal quotations omitted).) 

 
Plaintiff’s declaration does not mention that he suffered any severe emotional distress 

because of any of defendants’ conduct, nor does he point to any evidence from his deposition or 
elsewhere that suggests he suffered severe emotional distress.  (See UMF  87.)  Therefore, the 
court grants summary adjudication as to the Eighth Cause of Action.  (See Hughes, supra, 46 
Cal.4th at 1051.)   

 
Ninth Cause of Action, Violation of the Unruh Civil Rights Act: 
 
Plaintiff pleaded this cause of action as an alternative to his FEHA causes of action in 

case he was determined not to be an employee.  (See Complaint, ¶ 74.)  However, to state a 
cause of action under the Unruh Civil Rights Act, the plaintiff be a customer of a defendant’s 
business.  (Alcorn v. Ambro Engineering, Inc. (1970) 35 Cal. Comp. Cases 724, 727; Johnson v. 
Riverside Healthcare Sys. (9th Cir. 2008) 534 F.3d 1116, 1124-1126.)  Plaintiff does not allege 
he was.  Nor has he filed any substantive opposition to defendants’ motion as to this cause of 
action.  Therefore, the court grants summary adjudication as to the Ninth Cause of Action. 
 
  

  

 5.  TIME:  9:00   CASE#: MSC17-02353 
CASE NAME: SEARLE VS. MUNCH 
HEARING ON MOTION TO/FOR JUDGMENT QUIETING TITLE, & DECL RELIEF 
FILED BY SCOTT A SEARLE 
* TENTATIVE RULING: * 
 
 Appear. 
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 6.  TIME:  9:00   CASE#: MSC17-02493 
CASE NAME: GADDIS VS OSMAN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of GADDIS FILED BY 
ZARLACHT OSMAN 
* TENTATIVE RULING: * 
 
 Appear. 

  

 7.  TIME:  9:00   CASE#: MSC18-00094 
CASE NAME: LOGAN VS STEADFAST HILLTOP 
HEARING ON MOTION TO/FOR REQ FOR DEFAULT JUDGMENT, ET AL. FILED 
BY DARRELL LOGAN 
* TENTATIVE RULING: * 
 
 Appear. 

  

 8.  TIME:  9:00   CASE#: MSC18-00094 
CASE NAME: LOGAN VS STEADFAST HILLTOP 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 

  

 9.  TIME:  9:00   CASE#: MSC18-00975 
CASE NAME: DONALD M SCHWARTZ VS KENT ENGE 
HEARING ON MOTION TO/FOR EXPUNGE LIS PENDENS FILED BY KENT ENGEN 
* TENTATIVE RULING: * 
 
  
Before the Court is a motion to expunge lis pendens filed by Defendant Kent Engen 

(“Defendant” or “Engen”). Plaintiff Donald M. Schwartz (“Plaintiff” or “Schwartz”) recorded the lis 

pendens against 823 Windward Drive, Rodeo, California 94572 (the “subject property”) in 

connection with his complaint for (1) Financial Elder Abuse (Welfare & Inst. Code § 15610.30) 

and (2) Deed Reformation (Civil Code § 3399). 
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This motion came on previously for hearing on October 10, 2018. At that time, Plaintiff objected 

to the Reply evidence filed by Defendant. The Court permitted both parties to file supplemental 

briefs by October 24, 2018. The hearing on the motion was continued to November 8, 2018. 

The Court has carefully reviewed the supplemental briefing and declarations filed by the parties. 

For the following reasons, Defendant’s Motion to Expunge Lis Pendens is granted. 

Request for Judicial Notice 

Plaintiff Requests Judicial notice of the Letters of Special Administration, appointing Plaintiff to 

act as Special Administrator of the Estate of Kathleen Schwartz. This request is unopposed. The 

Request is granted. Evid. Code §§ 452, 453. 

Factual Background 

Plaintiff is the son of Decedent Kathleen F. Schwartz. Complaint at ¶ 9. Defendant was 

Decedent’s brother-in-law (married to Decedent’s now-deceased sister, Amy Engen). Id. at ¶ 10. 

Decedent suffered from chronic obstructive pulmonary disease and died of cardiopulmonary 

arrest on June 21, 2017 at 69 years of age. Id. at ¶ 11. Plaintiff alleges that in or around 2009, 

Decedent began suffering from hypoxic symptoms due to her severe COPD and “was often 

confused, fatigued and not oriented to time and place.” Id. at ¶ 16. Plaintiff became Decedent’s 

power of attorney in 2013. Id. After becoming Decedent’s attorney in fact, Plaintiff learned that 

Defendant claimed to have loaned defendant some amount of money. Id. at ¶ 17. Plaintiff 

alleges that he learned after his mother’s passing that Defendant was joint tenant with Decedent 

on the Deed to the subject property. Id. at ¶ 18. Plaintiff contends that Defendant fraudulently 

obtained the Deed to the subject property by representing to Decedent that it was “only intended 

to serve as security for an alleged loan and not to serve as a transfer of the entirety of the 

subject property to Defendant upon Decedent’s death.” Id. at ¶ 24. 

Analysis 

A motion to expunge a lis pendens may be filed “at any time” after the lis pendens is recorded. 

(CCP § 405.30.) Pursuant to CCP § 405.32, Defendant moves for an order expunging the lis 

pendens recorded against the subject property, on the grounds that Plaintiff’s claims are not real 

property claims and that Plaintiff cannot establish their probable validity. 

The court may order the lis pendens expunged if: (1) the court finds that the pleading on which 

the notice is based does not contain a real property claim (Code Civ Proc § 405.31); (2) if the 

court finds that the claimant has not established by a preponderance of the evidence the 

probable validity of the real property claim (Code Civ Proc § 405.32); or (3) the court finds that 

the real property claim has probable validity, but adequate relief can be secured to the claimant 

by the giving of an undertaking (Code Civ Proc § 405.33). 

“Unlike most other motions, when a motion to expunge is brought, the burden is on the party 

opposing the motion to show the existence of a real property claim. (See § 405.30.)” Kirkeby v. 

Superior Court (2004) 33 Cal.4th 642, 647. The plaintiff must “[A]t least establish a prima facie 

case. If the defendant makes an appearance, the court must then consider the relative merits of 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   11/08/18 

 
 

- 16 - 

the positions of the respective parties and make a determination of the probable outcome of the 

litigation.” Howard S. Wright Construction Co. v. Superior Court (2003) 106 Cal.App.4th 314, 

319. 

Real Property Claim 

As a threshold issue, Defendant contends that Plaintiff’s claims for elder abuse and deed 

reformation are not “real property claims” within the meaning of the lis pendens statutory 

scheme. 

Section 405.4 defines a “real property claim” as the cause or causes of action in a pleading 

which would, if meritorious, affect (a) title to, or the right to possession of, specific real property. 

If the pleading filed by the claimant does not properly plead a real property claim, the lis 

pendens must be expunged upon motion under Cal. Code Civ. Proc. § 405.31. 

Section 405.31 provides: “In proceedings under this chapter, the court shall order the notice 

expunged if the court finds that the pleading on which the notice is based does not contain a 

real property claim.” In making this determination, the court must engage in a demurrer-like 

analysis. “Rather than analyzing whether the pleading states any claim at all, as on a general 

demurrer, the court must undertake the more limited analysis of whether the pleading states a 

real property claim. … Review involves only a review of the adequacy of the pleading and 

normally should not involve evidence from either side, other than possibly that which may be 

judicially noticed as on a demurrer. … Therefore, review of an expungement order under section 

405.31 is limited to whether a real property claim has been properly pled by the claimant.” 

Kirkeby v. Superior Court (2004) 33 Cal.4th 642 (internal quotations and citations omitted). 

California’s Elder Abuse Act, Welf. & Inst. Code § 15600 et seq., was enacted to protect elders 

by providing enhanced remedies which encourage private, civil enforcement of laws against 

elder abuse and neglect. Welf. & Inst. Code § 15610.30 of the Act provides that financial abuse 

of an elder occurs, inter alia, when a person or entity, acting in bad faith takes, secretes, 

appropriates, or retains real or personal property of an elder or dependent adult to a wrongful 

use or with intent to defraud, or both. Cal. Welf. & Inst. Code § 15610.30(a)(1). 

Plaintiff alleges that Defendant violated this act by “making Defendant and Decedent joint 

tenants based on Defendant’s representation that the Deed was only intended to serve as 

security for an alleged loan and not to serve as a transfer of the entirety of the subject property 

to Defendant upon Decedent’s death.” Complaint at ¶ 24. Plaintiff asks the Court for “the return 

of the subject property from Defendant and an order voiding the Joint Tenancy Deed which was 

procured as a result of Defendant’s Elder Financial Abuse.” Id. at ¶ 31. As such, his financial 

elder abuse claim, if successful, will affect title to specific real property. 

Similarly, Plaintiff’s cause of action for reformation of the Deed of Trust will, if successful, affect 

title to specific real property. As a consequence, this claim is also a “real property claim” within 

the meaning of the lis pendens statutory scheme. 
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Probable Validity 

Because the court finds that the Complaint does contain a real property claim (Code Civ Proc 

§ 405.31), it must consider whether Plaintiff has established by a preponderance of the 

evidence the probable validity of those claims (Code Civ Proc § 405.32). Probable validity is that 

it is “more likely than not that the claimant will obtain a judgment against the defendant on the 

claim.” Code Civ. Proc. § 405.3. 

Because the decedent was 62 years old at the time the Tenancy Deed was executed, she was 

not an elder under California’s Elder Abuse Act. However, she may be a “dependent adult” 

under Welf. & Inst. Code § 15610.23(a) (“‘dependent adult’ means any person between the 

ages of 18 and 64 years who resides in this state and who has physical or mental limitations 

that restrict his or her ability to carry out normal activities or to protect his or her rights, including, 

but not limited to, persons who have physical or developmental disabilities, or whose physical or 

mental abilities have diminished because of age.”).  

In support of his contention that his mother was a dependent adult within the meaning of the 

Elder Abuse Act, Plaintiff testifies that “from my own experience and beginning around 2009, 

Ms. Schwartz often was confused, fatigued, and not oriented to time and place.” Schwartz Decl. 

at ¶ 4. On reply, Defendant proffers declarations from several individuals attesting to the 

Decedent’s mental acuity: Declaration of Kathy Groebner at ¶ 3 (“[a]lthough Kathleen Schwartz 

had COPD which became progressively worse over time, she retained her mental faculties, was 

alert and was able to make decisions affecting her health and well[-]being.”); Declaration of 

Joslyn Mitchell at ¶ 11 (“[d]uring this process [of preparing the Grant Deed], Kathleen Schwartz 

was mentally alert and fully aware as to what was going on.”); Declaration of Maureen Lum at 

¶ 4 (“[u]ntil shortly before her passing, Kathleen Schwartz was mentally alert, aware and able to 

make independent decisions regarding her health, finances and wellbeing.”). None of the 

supplemental declarations provided by Plaintiff on Sur Reply address the issue of the 

Decedent’s mental acuity. The weight of evidence suggests that the Decedent was not a 

“dependent adult” as defined by Welf. & Inst. Code § 15610.23(a). 

Even assuming arguendo that the Decedent was a dependent adult, Plaintiff has not 

demonstrated that it is more likely than not that he will obtain a judgment against Defendant for 

his elder abuse claim. Plaintiff alleges that Defendant violated this act by “making Defendant 

and Decedent joint tenants based on Defendant’s representation that the Deed was only 

intended to serve as security for an alleged loan and not to serve as a transfer of the entirety of 

the subject property to Defendant upon Decedent’s death.” Complaint at ¶ 24. In support, 

Plaintiff proffers evidence which suggests that monies given to his mother were a loan, and asks 

the Court to draw the inference that the Decedent never intended to deed the subject property to 

Defendant. 

On reply, however, Defendant testifies that “Kathleen and [he] knowingly and willingly executed 

a deed placing us both on title as joint tenants with right of survivorship.” Engen Decl. at ¶ 6. 

Joslyn Mitchell, who prepared the Grant deed (Mitchell Decl. ¶ 12), testifies that she 

“participated in a discussion in which Kathleen Schwartz and Kent Engen both agreed to add 
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Kent on title with a grant deed” and that she “explained to both Kathleen and Kent that there 

would be a right of survivorship for the survivor between the two of them.” Mitchell Decl. at ¶ 9. 

Ms. Mitchell further testifies that “Kathleen Schwartz understood and acknowledged that upon 

her death, the home would be become [sic] Kent Engen’s property.” Id. at ¶ 10. The Decedent’s 

niece testifies that “Kathleen Schwartz indicated that she willfully and knowingly put Kent Engen 

on the deed to her home. She was grateful [for] the monetary assistance provided by Kent 

Engen that enabled her to keep her things and stay in her home.” Groebner Decl. at ¶ 8. The 

Decedent’s sister testifies that “Kathleen Schwartz was very clear that she had intentionally put 

our brother-in-law, Kent Engen on the dead to 823 Windward Drive, Rodeo which provided an 

incentive for Kent Engen to keep current on the mortgage, property taxes, insurance and other 

costs related to the preservation of that property.” Lum Decl. at ¶ 6.  

On Sur Reply, Plaintiff provides several declarations in support of his contention that the 

Decedent did not intend to transfer the subject property to Defendant. For instance, Ms. 

Phillippart testifies “Kathleen also told me that she had signed a deed placing Kent on the title to 

the property, to ensure that Kent would receive repayment upon her passing. I did not see the 

deed, and Kathleen never told me anything that would indicate that she and Kent were on title to 

the property as joint tenants with right of survivorship.” Phillippart Decl. at ¶ 4. This testimony is 

less persuasive when considered against the testimony of Ms. Mitchell, who prepared the grant 

deed and testified that she “explained to both Kathleen and Kent that there would be a right of 

survivorship for the survivor between the two of them.” Mitchell Decl. at ¶ 9. 

The weight of the evidence suggests that the Decedent knowingly executed the deed naming 

Defendant as joint tenant with right of survivorship. 

Plaintiff’s claim for deed reformation rests on the same allegations and evidence. As a 

consequence, the court finds that Plaintiff Donald M. Schwartz has not established by a 

preponderance of the evidence that he will prevail on his claims for deed reformation or elder 

abuse. The lis pendens must be expunged. Code of Civ. Pro. § 405.32. 

Attorneys’ Fees 

Defendant also requests $10,000 in attorney’s fees and costs pursuant to California Code of 

Civil Procedure section 405.38, which provides that a “court shall direct that the party prevailing 

on any motion under this chapter be awarded the reasonable attorney’s fees and costs of 

making or opposing the motion unless the court finds that the other party acted with substantial 

justification or that other circumstances make the imposition of attorney’s fees and costs unjust.” 

In support of this request, James R. Morgan, counsel for Defendant, has submitted a declaration 

in which he testifies that his billing rate is $ 300/hour. In light of the Court's familiarity with the 

hourly rates of like attorneys in this area, the Court finds this rate reasonable. However, the 

Court takes issue with Mr. Morgan’s request that it attribute the whole of his work on this case, 

including responding to discovery, to the motion to expunge lis pendens. It would be 

unreasonable to award Defendant over 40 hours’ worth of fees when drafting the motion and the 

reply itself took significantly less time. Furthermore, the Court has some concerns about the 

reasonableness of a few entries, particularly the entry for exactly 10 hours on September 20th 
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for telephone calls and preparation and revision of declarations, none of which exceeded three 

pages. 

The Court awards Defendant $3,000 (10 hours x $300/hour) in attorney’s fees and $575 in costs 
(all costs but the costs to the County Recorder’s Office), for a total award of $3,575. 

  

10.  TIME:  9:00   CASE#: MSC18-01614 
CASE NAME: MATOZA VS. POLIZZI 
HEARING ON DEMURRER TO COMPLAINT of MATOZA FILED BY NICOLE 
DIETRICH, JACOB DIETRICH 
* TENTATIVE RULING: * 
 
 
See Line 17.   

  

11.  TIME:  9:00   CASE#: MSL17-00435 
CASE NAME: ASSET VS. CRUZ 
HEARING ON MOTION TO/FOR ORDER VACATING AND SETTIG ASIDE 
JUDGMENT FILED BY DAJANIQUE CRUZ 
* TENTATIVE RULING: * 
 
 Appear. 

  

12.  TIME:  9:00   CASE#: MSN17-1953 
CASE NAME: HITES VS. GAUBE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 
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13.  TIME:  9:00   CASE#: MSN17-1953 
CASE NAME: HITES VS. GAUBE 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of THE ALAMO 
GROUP, LLC FILED BY 300 DIABLO II, LLC 
* TENTATIVE RULING: * 
 
Cross-defendant 300 Diablo II, LLC (“Diablo”) demurs to cross-complainant the Alamo Group, 

LLC (“Alamo”)’s first amended cross-complaint (“FACC”).  In its FACC, Alamo alleges two 

causes of action: 1) breach of contract and 2) negligent misrepresentation.  Both of these 

causes of action are based on allegations that the property Alamo leased from Diablo did not 

conform to the promised specifications.  Emo-Gizella Hites and George Hites (“the Hites”) 

originally leased the property to Alamo, and Diablo is the successor in interest to the Hites.  The 

demurrer is overruled. 

Diablo asserts that each of Alamo’s causes of action fail to state facts sufficient to constitute a 

cause of action because the lease agreement stated that the property would be leased “as is.”  

(See Code of Civ. Proc § 430.10(e).)  “[G]enerally speaking, such a provision means that the 

buyer takes the property in the condition visible to or observable by him.”  (Lingsch v. Savage 

(1963) 213 Cal.App.2d 729, 742 (“Lingsch”).)  However, “[w]here the seller actively 

misrepresents the then condition of the property or fails to disclose the true facts of its condition 

not within the buyer’s reach and affecting the value or desirability of the property, an ‘as is’ 

provision is ineffective to relieve the seller of either his ‘affirmative’ or ‘negative’ fraud.”  (Id.)   

Here, Alamo alleges that the Hites, through their agent and the lease agreement, 

misrepresented the condition of the property.  (Cross-complaint ¶ 17.)  Specifically, Alamo 

alleges that lease agreement stated that the property was approximately 1,475 square feet 

when it was actually 1,175 square feet.  (Cross-complaint ¶¶ 10, 17.)  In addition, Alamo alleges 

that the Hites’ agent told Alamo that the property had telephone and electrical systems that were 

capable of supporting a business reliant on modern systems when in fact the internet and 

communication systems were antiquated and not suitable for Alamo’s needs.  (Cross-complaint 

¶¶ 17, 18.)  Because Alamo alleges that Diablo misrepresented the condition of the property, the 

“as is” provision is ineffective to relieve Diablo of the breach of contract and negligent 

misrepresentation causes of action.  (See Lingsch, supra, 213 Cal.App.2d at p. 742 [“To enlarge 

the meaning of such a provision so as to make it operative against all charges of fraud would be 

to permit the seller to contract against his own fraud contrary to existing law.”].) 

Judicial Notice 

Diablo’s request for judicial notice of Alamo’s Statement of Information forms filed with the Secretary 

of State is granted. 
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14.  TIME:  9:00   CASE#: MSN18-1898 
CASE NAME: CC SAN PABLO VS MOLER BARBER C 
HEARING ON DEMURRER TO 2nd Amended UD COMPLAINT - UNLTD JURIS of 
CC SAN PABLO LIMITED PARTNERSHIP, FILED BY FRANK QUATTRO 
* TENTATIVE RULING: * 
 
 
The demurrer to the Second Amended Complaint is overruled and the motion to strike is 
denied.  Defendant shall answer by November 19, 2018. 
 
Defendant Frank Quattro (sued herein as Moler Barber College) contends that the 30-
day notice of termination of his month-to-month commercial tenancy referenced “14272” 
San Pablo Avenue instead of the correct address, 14330 San Pablo Avenue.  
Accordingly, it is invalid and a complaint based on it cannot stand.  
 
Civil Code section 1946 requires notice of termination be in writing, but does not specify the 
content of the writing beyond that it state an intent to terminate and contain specific language 
about reclamation of personal property.  Where the description of the property is wrong, the 
question is:  “Was the defendant misled by its inexactness in the particular mentioned? We think 
that it cannot be said that he was.”  (King v. Connolly (1872) 44 Cal. 236, 238.)  Nor here.  Both 
parties knew exactly what property was at-issue.  Indeed, the error appeared in the lease itself 
by which defendant initially took possession and under which he paid rent since 2010.  (See 
Olcovich v. Deremberg (1915) 27 Cal.App. 194, 196 [“…since the description was sufficient to 
enable the defendant to take possession of the property, and to continue therein and pay rent … 
it ought to be sufficient to enable him to know what property the plaintiff demanded that he 
surrender”].) 
 

  

15.  TIME:  9:00   CASE#: MSN18-1898 
CASE NAME: CC SAN PABLO VS MOLER BARBER C 
HEARING ON MOTION TO/FOR STRIKE SECOND AMND COMPLAINT FILED BY 
FRANK QUATTRO 
* TENTATIVE RULING: * 
 
 
 See Line 14. 
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16.  TIME:  9:00   CASE#: MSN18-2024 
CASE NAME: WALIA ESTATES VS CAIN 
HEARING ON PETITION TO/FOR ORDER RELEASING PROPERTY FROM 
MECHANICS LIEN FILED BY WALIA ESTATES LLC 
* TENTATIVE RULING: * 
 
 Appear. 

  

17.  TIME:  9:01   CASE#: MSC18-01614 
CASE NAME: MATOZA VS. POLIZZI 
HEARING ON MOTION TO/FOR STRIKE PUR TO CCP 425.16 FILED BY 
NICOLE DIETRICH, JACOB DIETRICH 
* TENTATIVE RULING: * 
 
  
 Defendant Jacob and Nicole Dietrich’s (“the Dietrichs”) special motion to strike pursuant 
to CCP Section 425.16 is granted.  The claims against the Dietrichs for insurance fraud (third 
cause of action); fraud (fourth cause of action) perjury (fifth cause of action); conspiracy (eighth 
cause of action) and profiteering (ninth cause of action) are stricken.   
 
 Courts use a two-step process for determining whether an action or claims(s) is a 
SLAPP suit subject to a special motion to strike.  Plaintiffs’ claims must (1) arise out of 
Defendants’ protected speech and (2) must lack even minimal merit.  See Navallier v. Sletten 
(2002) 29 Cal.4th 82, 88-89; Jarrow Formulas, Inc. v. LaMarche (2003) 31 Cal.4th 728, 733.  
  
 The court first determines whether Plaintiffs’ claims arise out of protected activity.  If 
Defendants meet their burden of the first prong, the burden then shifts to Plaintiffs to show the 
probability that they will succeed on the merits of the claims.  In other words, even if the conduct 
for which Defendants are being sued implicated Defendants’ free speech rights, the lawsuit may 
proceed if Plaintiffs make a prima facie showing that the claim has merit. 
 
 
 1. Do Plaintiffs’ claims against the Dietrichs arise out of protected activity? 
 
 The answer is, yes.  CCP Section 425.16 protects acts “in furtherance of a person’s right 
of petition or free speech . . . in connection with a public issue.”  The statute protects statements 
and writings made before a legislative, executive or judicial proceeding or any other official 
proceeding authorized by law.  See CCP Section 425.16(e)(1) 
 
 Litigation-related activity is protected.  Statements and writing made during judicial 
proceedings are protected by the anti-SLAPP statute.  See Navellier, supra, 29 Cal.4th at 90; 
Briggs v. Eden Council for Hope & Opportunity (1999) 19 Cal.4th 1106, 1115; Feldman v. 1100 
Park Lane Associates (2008) 160 Cal.App.4th 1467, 1480.  This includes statements or writings 
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made in anticipation of litigation.  See Digerati Holdings, LLC v. Young Money Entertainment, 
LLC (2011) 194 Cal.App.4th 873, 887.   
 
 It is very clear from the declarations submitted in support of the special motion to strike 
that the Dietrich’s counsel, Paul Justi (“Justi”), was retained by the Dietrichs after they had 
attempted multiple resolutions of the problems they had with their home construction with Eli 
and HMCI.  Justi was retained to represent the Dietrichs in their dispute with Plaintiffs, and all 
communications and writings with Plaintiffs’ counsel, experts and insurance carriers are 
protected by the overlapping litigation privilege and CCP Section 425.16.  See Briggs, supra, 19 
Cal.4th at 1115 (statements protected under the Civil Code Section 47(b) litigation privilege (e.g., 
prelawsuit demands) are equally entitled to the benefits of Section 425.16); Johnson v. Ralphs 
Grocery Co. (2012) 204 Cal.App.4th 1097, 1103-1104.  Justi and the Dietrichs both testified that 
if mediation had not been successful, a lawsuit would have been filed against Plaintiffs.  See J. 
Dietrich Decl., paragraphs 4-6; Nicole Dietrich Decl., paragraphs 4-6; Justi Decl., paragraph 10.       
 
 Plaintiffs contend that there is no litigation privilege for insurance fraud.  However, they 
cite to a case, People ex rel. Alfayet v. Hebb, which contains no citation.  Plaintiffs note only that 
it is a 2017 case out of the 2nd District, which is certified for publication.  The court cannot locate 
this case without more information; it suspects that the case stands for similar principles as that 
in Flatley v. Mauro (2006) 39 Cal.4th 299.  In Flatley, an extortionate demand was not protected 
by CCP Section 425.16 because defendant’s fraud or criminally unlawful conduct, performed 
under the guise of settlement negotiations, was undisputed as a matter of law.  Thus, the anti-
SLAPP motion was denied.  Id. at 320. 
 
  However, that is not what Plaintiffs are arguing here.  Plaintiffs’ theory is that the 
settlement is based on fraud because it only lists three allegedly trivial defects with the house.  
Essentially, the argument goes:  Who would pay $40,000 to settle those de minimis defects?   
 
 Plaintiffs refer to Justi’s mediation brief, which Plaintiffs contend is an admission.  This 
mediation brief is attached as Exhibit 2 to Plaintiffs’ request for judicial notice in opposition to the 
Dietrichs’ demurrer.  The mediation brief is inadmissible.  All discussions conducted in 
preparation for a mediation, as well as all mediation-related communications that take place 
during the mediation itself, are protected from disclosure by Evidence Code Section 1119(a).  
See also Cassel v. Superior Court (2011) 51 Cal.4th 113, 128.    
 
 Plaintiffs also refer to an inspection allegedly done by Axis Construction Consulting 
(“Axis”).  “According to Henry’s declaration,” the three “defects” listed were simply work items 
that had not yet been completed by Eli and HMCI.  Plaintiff Henry Matoza’s declaration is also 
submitted in opposition to the Dietrich’s demurrer, not this special motion to strike.  In any event, 
Henry Matoza’s declaration is instructive because he accepts the fact that he made a “business 
decision to settle” based on the advice of his insurance carrier counsel, even though Plaintiffs’ 
expert had found no defects in the Dietrich’s home.  See H. Matoza Decl., paragraphs 3-13.   
   
 It does not matter to the result here if the parties’ experts agreed (or didn’t agree) on the 
construction defects in the Dietrich’s home.  Indeed, let’s assume the truth of Plaintiffs’ 
allegations.  Those basically are that Justi made up the construction defect claims simply to 
obtain insurance money for his other clients, the Polizzis.  (Cmplt, paragraphs 60-70) This is the 
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“odd” theory running through the entire complaint – that the Polizzis would do anything “to 
achiever their thrice-frustrated goal of getting a retaining wall built gratis.” (Cmplt, paragraph 63)  
The Dietrichs “mysteriously,” and “at the recommendation of Joe Polizzi” decided to use Eli 
Matoza and HMCI as the contractors on their home remodel project.  (Cmplt, paragraph 56) 
And, the Polizzis allegedly paid for the Dietrich’s counsel, Justi.  (Cmplt, paragraph 68) 
 
 Plaintiff’s insurance counsel then went along with this scheme, basically because he was 
inept.  In their Opposition at page 3, lines 14-16, Plaintiffs write:  “The [settlement] was actually 
drafted by HMCI attorney Steve Anderson hastily and resulted from Anderson’s settlement 
negotiations with Justi after the Dietrich’s 67 claims of defects were inspected by an expert 
witness.”  Even after Plaintiffs’ counsel learns that there are no defects (or only trivial ones) in 
the Dietrich’s home, he advises Plaintiffs to “ignore ultimate questions of fault for those defects” 
and “assume responsibility for this short list so that Anderson could use the concession to get a 
damage contribution from Lloyds as part of a general settlement.”  (Opposition, page 4, lines 4-
8)   
 
 Even if these allegations were true, all the communications here protected by Section 
425.16 and the litigation privilege.  The only exception to that rule is where Plaintiffs have 
proved indisputably illegal conduct.  See Flatley, supra, 39 Cal.4th at 320; Montebello v. 
Vasquez (2016) 1 Cal.5th 409, 424; Zuccet v. Galardi (2014) 229 Cal.App.4th 1466, 1478-1479 
(exception for illegal activity applies only if no factual dispute about illegality)  It is Plaintiffs’ 
burden of proof.  If Plaintiffs claim that Defendants’ speech is illegal and thus not protected, 
“[P]laintiffs bear the burden of conclusively proving the illegal conduct.”  Defendants need not 
prove their conduct was legal in order to meet its burden under the first prong of the anti-SLAPP 
statute.  See Cross v. Cooper (2011) 197 Cal.App.4th 357, 385.  Plaintiffs have not met their 
burden. 
 
 In sum, the Dietrichs have met the first prong of the anti-SLAPP statute – that Plaintiffs 
are alleging claims against them that arise out of their protected speech. 
 
 2. Can Plaintiffs show a probability of success on the merits, even if the conduct for 
which the Dietrichs are being sued is protected free speech?   
 
 The answer is, no.  Plaintiffs have produced no evidence to support their claims of 
insurance fraud, fraud, perjury, conspiracy or profiteering against the Dietrichs.   
 
FEES AND COSTS 
  
 The “prevailing defendant” on the motion to strike “shall be entitled” to recover his or her 
attorney fees and costs.  See CCP Section 425.16(c)  The purpose of this fee-shifting provision 
is both to discourage meritless lawsuits and to provide financial relief to SLAPP lawsuit victims.  
See Barry v. State Bar of California (2017) 2 Cal.5th 318, 327-328 (attorney fees may be 
awarded to prevailing defendant even if motion to strike granted because court lacks subject 
matter jurisdiction).  “Any SLAPP defendant who brings a successful motion to strike is entitled 
to mandatory attorney fees.”  See Ketchum v. Moses (2001) 24 Cal.4th 1122, 1131.  The fee 
award is against Plaintiffs, not the losing Plaintiffs’ attorney.  Plaintiffs’ counsel is not a party to 
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the action and thus not subject to a fee award under CCP Section 425.15.  See Moore v. 
Kaufman (2010) 189 Cal.App.4th 604, 614.   
 
 The Dietrichs are the prevailing party on their special motion to strike pursuant to CCP 
Section 425.16.  Justi submitted a declaration regarding his fees and costs.  He estimates his 
fees and costs in preparing and defending the Dietrichs’ anti-SLAPP motion to be $7,380.00.  
See Justi Decl., paragraph 6.  This amount is accordingly awarded against Plaintiffs, with each 
party to pay one third of this amount to the Dietrichs on or before January 1, 2019 

  

18.  TIME:  9:01   CASE#: MSN17-1953 
CASE NAME: HITES VS. GAUBE 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF FIRST AMND 
CROSS-COMPLAINT FILED BY 300 DIABLO II, LLC 
* TENTATIVE RULING: * 
 
Cross-defendant 300 Diablo II, LLC (“Diablo”) moves to strike allegations in the Alamo Group, 

LLC (“Alamos”)’s first amended cross-complaint (“FACC”) for relocation expenses.  Alamo 

alleges that it was forced to relocate because the property it leased from Diablo did not meet the 

promised specifications.  The motion is denied. 

“The court may, upon a motion made pursuant to Section 435, or at any time in its discretion, 

and upon terms it deems proper . . . [s]trike out any irrelevant, false, or improper matter inserted 

in any pleading.”  (Code of Civ. Proc. § 436(a).) 

Diablo argues that Alamo’s demand for relocation expenses lacks causation.  “Causation of 

damages in contract cases, as in tort cases, requires that the damages be proximately caused 

by the defendant’s breach, and that their causal occurrence be at least reasonably certain.”  (US 

Ecology, Inc. v. State of California (2005) 129 Cal.App.4th 887, 909.)  “A proximate cause of 

loss or damage is something that is a substantial factor in bringing about that loss or damage.”  

(Id.)   

Here, the lease provided that it would be for one year, with two one-year options to extend the 

lease.  (Cross-Complaint ¶ 8; Lease ¶¶ 3, 5.)  Alamo allegedly anticipated staying at the 

premises for three years.  (Cross-complaint ¶ 8.)  However, due to the alleged infrastructure 

problems and overcharge in rent, Alamo relocated to a different location.  (Cross-complaint 

¶¶ 12, 24.)  Because Alamo alleged that the relocation was a direct result of the alleged 

misrepresentation and breach of contract, the allegations for relocation expenses are proper. 

ADD ON 
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19.  TIME:  9:02   CASE#: MSC18-01183 
CASE NAME: SHORES VS. ROMANUS 
HEARING ON SPECIAL MOTION TO STRIKE (Anti-SLAPP) 
FILED BY DAVID PATRICK ROMANUS 
* TENTATIVE RULING: * 
 
Before the Court is a special motion to strike (the “Motion”) filed by defendant David Patrick 
Romanus (“Defendant”).  The Motion is opposed by plaintiffs Brent Aaron Shores (“Shores”), an 
individual, and Lucky 2 Creations, Inc. (“Lucky”), an Idaho corporation (collectively, “Plaintiffs”).  
By way of the Motion, Defendant seeks to strike the entirety of Plaintiffs’ verified complaint (the 
“VC”) containing four causes of action for: 1) Libel Per Se; 2) Slander Per Se; 3) Intentional 
Interference with Economic Interest; and 4) Unfair Business Practices.  For the reasons stated 
below, the Motion is granted.  The Court notes that Defendant is not the only defendant in this 
matter, and this ruling does not preclude Plaintiffs’ alleged causes of action as to the other 
defendants.  
 
Relevant Factual and Background  
Shores is a nationally ranked competitive bass fisherman.  (VC at ¶ 7.)  Shores is an officer and 
a shareholder in the co-plaintiff corporation, Lucky, which manufactures, sells and distributes 
equipment for bass fishing.  (Id.)  Shores lives in Boise, Idaho and is married with three children.  
(Id.)   
 
Defendant is a business competitor of Plaintiffs and also a member of the bass-fishing 
community.  (Decl. of David Patrick Romanus (“Romanus Decl.”), filed 10/03/18, at ¶¶ 1-3.)   
On August 19, 2017, Shores was arrested and charged with a felony for lewd conduct with a 
child, Shores’s then 14-year old daughter.  (VC at ¶ 8.)  This criminal charge, facts about the 
arrest, and Shores’s mug shot were published in a Boise newspaper and posted on a public-
records internet website.  (VC at ¶ 8.)  Shores’s daughter was removed from the family home.  
(VC at ¶ 9.)   
 
In November of 2017, Defendant learned of Shores’s arrest, saw his mug shot that had been 
published online, and Defendant saw the felonious charge for which Shores was arrested.  
(Romanus Decl., filed 10/03/18, at ¶ 4.)  Defendant researched the criminal charge and he 
learned that it was a charge of unwanted sexual conduct with a minor under the age of 16.  (Id. 
at ¶ 5.)  Defendant and others reposted Shores’s mug shot containing the felonious charge on 
their Facebook page.  (VC at ¶ 11; Romanus Decl., filed 10/03/18, at ¶ 6.)  Defendant also 
posted statements that Shores is a “pedophile” and a “pervert”.  (VC at ¶ 11.)  Defendant also 
reposted that information on Lucky’s Facebook page and Defendant discouraged the public 
from buying Lucky’s products on account of Shores’s being a pedophile.  (Id.)   
 
In December 2017, the criminal complaint against Shores was amended and the charge was 
reduced to a “Injury to a Child, Misdemeanor” under I.C. § 18-1501(2) for having an 
inappropriate conversation with a child.  (VC at ¶ 9; “Amended Complaint” attached as Exhibit B 
to the Declaration of Brent Aaron Shores (“Shores Decl.”), filed 10/16/18, at p. 1.)  Shores 
pleaded guilty to that misdemeanor charge.  (“Rule 11 Plea Agreement” attached as Exhibit F to 
the Romanus Decl., filed 10/03/18, at p. 1.)   
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On December 8, 2017, Defendant posted a document reflecting Shores’s guilty plea on 
Defendant’s Facebook page.  (VC at ¶ 14.)   
 
From December 8, 2017 through January 19, 2018, Defendant contacted Shores’s sales 
representative and told him that ‘they guy you’re repping for is a child molester.’  (VC at ¶ 19; 
Declaration of Andy Vierra (“Vierra Decl.”) at ¶¶ 9-11.)   
 
After Shores’s guilty plea to the misdemeanor charge, Defendant made statements on a private 
Facebook group, the “Norcal Bass Fishing No Harvesters,” that Shores had been “convicted of 
felony child abuse.”  (Vierra Decl. at ¶ 8.)   
 
On December 13, 2017, Fishing League Worldwide (“FLW”), a national organizer of elite-level 
bass fishing tournaments, advised Shores that due to the original criminal charge and Shores’s 
misdemeanor guilty plea, Shores was being disqualified from competing in any future FLW 
tournaments.  (VC at ¶ 17.)   
 
On December 27, 2017, Shores contacted Defendant and others jointly in a Facebook message 
and asked Defendant to remove the challenged posts and Shores aimed to explain the true 
facts, but Defendant declined.  (Shores Decl., filed 10/16/18, at ¶ 17.) 
 
In January of 2018, after a fishing and outdoor sports exposition, Defendant spoke with 
Plaintiffs’ sales representative, separate from others, and said: ‘You know your buddy Brent is a 
[expletive] child molester, and that’s a fact. I’m not down with that [expletive].”  (Vierra Decl. at ¶ 
11.)  
 
On February 5, 2018, Plaintiffs’ attorney advised Defendant that his continued statements that 
Shores is a child molester, pedophile and pervert were false and defamatory and Plaintiffs’ 
attorney demanded that Defendant retract all prior statements and contact all persons to whom 
Defendant made such statements and inform them that the statements are false and to 
permanently refrain from posting those or similar statements.  (VC at ¶ 21.)   
 
Governing Law 
Code of Civil Procedure (“CCP”) section 425.16 governs special motions to strike (“anti-SLAPP” 
motions).   
 

‘Section 425.16 posits ... a two-step process for determining whether an action is a 
SLAPP. First, the court decides whether the defendant has made a threshold showing 
that the challenged cause of action is one arising from protected activity. (§ 425.16, 
subd. (b)(1).) “A defendant meets this burden by demonstrating that the act underlying 
the plaintiff's cause fits one of the categories spelled out in section 425.16, subdivision 
(e)” [citation]. If the court finds that such a showing has been made, it must then 
determine whether the plaintiff has demonstrated a probability of prevailing on the claim. 
[Citations.] 
‘[I]n order to establish the requisite probability of prevailing (§ 425.16, subd. (b)(1)), the 
plaintiff need only have ‘ “stated and substantiated a legally sufficient claim.’ ” [Citations.] 
“Put another way, the plaintiff ‘must demonstrate that the complaint is both legally 
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sufficient and supported by a sufficient prima facie showing of facts to sustain a 
favorable judgment if the evidence submitted by the plaintiff is credited.’ ” [Citations.] 
 
‘Only a cause of action that satisfies both prongs of the anti-SLAPP statute—i.e., that 
arises from protected speech or petitioning and lacks even minimal merit—is a SLAPP, 
subject to being stricken under the statute.’  

 
(Terry v. Davis Community Church (2005) 131 Cal.App.4th 1534, 1546.) (Internal citations 
omitted.)  
 
A defendant’s anti-SLAPP motion may only target claims arising from any act of the defendant 
in furtherance of the defendant’s right of petition or free speech under the U.S. Constitution or 
the California Constitution in connection with a public issue.  (Park v. Board of Trustees of 
California (“Park”) (2017) 2 Cal.5th 1057, 1062; citing CCP § 425.16 (b).)  
 
As seen below, the Court finds that Defendant has met his burden and Plaintiffs have not.  As a 
result, Defendant’s Motion is granted. 
 

I. The Challenged Cause of Action Arises From Protected Activity  
Under CCP § 425.16, subdivision (e)(4), a defendant’s activity is protected when it is in 
connection with a public issue or an issue of public interest.  (Terry v. Davis Community Church 
(2005) 131 Cal.App.4th 1534, 371.)  “Public interest” has been broadly construed to include not 
only governmental matters, but also private conduct.  (Cross v. Cooper (2011) 197 Cal.App.4th 
357, 372-73.)  CCP section 425.16, subdivision (e)(4), protects even private communication so 
long as it concerns a public issue.  (Terry v. Davis Community Church (2005) 131 Cal.App.4th 
1534, 1546.) 
 
Even in cases where facts do not rise to criminal activity, but rather, involve allegations of 
“inappropriate” relationships with minors, courts have found that ‘the communications clearly 
involved issues of public interest...The public interest is society’s interest in protecting minors 
from predators’ especially in places that they are presumed safe.  (Cross v. Cooper (“Cross”) 
(2011) 197 Cal.App.4th 357, 375; citing Terry v. Davis Community Church (“Terry”) (2005) 131 
Cal.App.4th 1534, 1547.)  In Terry, although the plaintiff “sexual predator” passed a lie detector 
test, and the local police department concluded that there was insufficient evidence of a crime, 
the Court of Appeal held, “that does not negate the public interest” in the allegations.  (Terry v. 
Davis Community Church (2005) 131 Cal.App.4th 1534, 1547.)   
 
Here, Plaintiffs ignore the Cross ruling and maintain that Defendant’s statements were not of 
public issue.  Plaintiffs point to the lack of criminal conviction for child molestation to anchor their 
position that Defendant’s statements were wrongful.  A defendant’s lack of conviction, however, 
does not preclude discussion of the subject of child molestation.  (Terry v. Davis Community 
Church (2005) 131 Cal.App.4th 1534, 1547; [“It need not be proved that a particular adult is an 
actuality a sexual predator in order for the matter to be a legitimate subject of discussion.”].)  
Because the Court finds that child abuse and child molestation is a “public issue” under CCP 
§ 425.16 (e)(4), those of Defendant’s statements related to this issue are constitutionally 
protected.   
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a. Plaintiffs’ Claims Arise from Protected Activity  
“A claim arises from protected activity when that activity underlies or forms the basis for the 
claim.”  (Park, supra, 2 Cal.5th 1057, 1062-63.)  Here, the gravamen of Plaintiffs’ complaint is 
that Defendant reposted Shores’ mug shot, taken at the time of his arrest, from a public website; 
that Defendant reposted Shores’ guilty plea, and that Defendant stated that Shores is a “child 
molester,” “pedophile,” “pervert,” and “weasel.”  All of these challenged statements relate to the 
public issue of child molestation, and are all protected under the anti-SLAPP statute.  Plaintiffs 
provide no other basis to supply their causes of action.  Because the Court finds that all four of 
Plaintiffs’ causes of action arise out of this protected activity, the burden now shifts to Plaintiffs 
to establish that their causes of action have a probability of prevailing on the complaint.  (Terry, 
supra, 131 Cal.App.4th 1534, 1551.)  
 
The Court notes that even if Defendant had an ulterior motive, as Plaintiffs contend, in 
disclosing the information, that motive is not dispositive where, as here, Defendant shows 
legitimate grounds for disclosing the information.  (Cross v. Cooper (2011) 197 Cal.App.4th 357, 
391; [“the statute authorizes disclosure not only when one provides the information to a mother 
who is standing in front of her house with a small child in her arms but also where one provides 
information with a reasonable and good faith belief that doing so will help protect another 
person.”].)  Here, Defendant has shown that his “only motive in making statements regarding 
this matter was to share with the community the information that [he] learned that had previously 
been released in public records and published in news outlets, and to share [his] opinions about 
that information.”  (Romanus Decl., filed 10/03/18, at ¶ 12.)    
 

II. Plaintiffs Fail to Carry Their Burden   
In deciding the second step of the anti-SLAPP analysis, the Court considers ‘the pleadings and 
supporting and opposing affidavits stating the facts upon which the liability or defense is based.’  
(Barker v. Fox & Associates (2015) 240 Cal.App.4th 333, 347-348; citing CCP § 425.16, subd. 
(b).)  The Court does not weigh the credibility of evidence, nor its comparative strength for 
purposes of the Motion. (Id. at p. 348.)  The Court accepts as true all evidence favorable to the 
Plaintiffs.  (Id.)  And the Court assesses Defendant’s evidence only to determine if it defeats the 
Plaintiffs’ submission as a matter of law.  (Id.)  
 
Plaintiffs need show only a ‘minimum level of legal sufficiency and triability.’ [Citations.]  (Barker 
v. Fox & Associates (2015) 240 Cal.App.4th 333, 347-348.)  In other words, Plaintiffs need to 
show only a case of ‘minimal merit.’  (Id.)  (Internal citations omitted.) 
 
As seen below, Plaintiffs fail to carry their burden.  And thus, the Motion is granted.  
 

a. Libel and Slander Per Se  
‘Libel is a false and unprivileged publication by writing,... which exposes any person to hatred, 
contempt, ridicule, or obloquy...  Slander is a false and unprivileged publication...”(Terry, supra, 
131 Cal.App.4th 1534, 1552; internal citations omitted.)  “A special meaning has been given to 
the term ‘libel per se’ in California and some other states. Where the statement is defamatory on 
its face, it is said to be libelous per se, and actionable without proof of special damage. ‘If no 
reasonable reader would perceive in a false and unprivileged publication a meaning which 
tended to injure the subject's reputation in any of the enumerated respects, then there is no libel 
at all.”  (Barker v. Fox & Associates (2015) 240 Cal.App.4th 333, 351.)  (Italics in original.)  
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Here, the Court finds that Defendant’s use of Shores’ photograph is not defamatory because it 
was not a false statement of fact.  It is undisputed that the photograph was reposted from a 
public website in connection with an issue of public interest.  (See above.)  (Cross v. Cooper 
(2011) 197 Cal.App.4th 357, 374-75.)  There is no evidence, nor argument, that the photograph 
was doctored or made any misrepresentations.  Therefore, it is not a basis for defamation 
liability.  
 

i. Statements of Fact vs. Statements of Opinion 
Statements of fact are actionable as defamation, while opinions generally are not. 
[Citations.] However, opinions may be actionable if they imply an assertion of objective 
fact. [Citations.] ‘[T]he dispositive question is whether a reasonable fact finder could 
conclude the published statement declares or implies a provably false assertion of fact.’ 
[Citations.] This is a question of law for the court to decide based on the totality of 
circumstances, unless the statement is susceptible of both an innocent and a libelous 
meaning. [Citations.] An opinion may be actionable as defamation “if it implies the 
allegation of undisclosed defamatory facts as the basis for the opinion. “Even if the 
speaker states the facts upon which he bases his opinion, if those facts are either 
incorrect or incomplete, or if his assessment of them is erroneous, the statement may 
still imply a false assertion of fact. Simply couching such statements in terms of opinion 
does not dispel these implications....  

(Terry, supra, 131 Cal.App.4th 1534, 1552, 1555.) 
 
In Terry, the Court of Appeal determined that calling the plaintiff a “sexual predator,” in the 
context of a charged, but not convicted, criminal offense for an inappropriate sexual relationship 
with a minor, that statement was “nothing more than an opinion.”  (Terry, supra, 131 Cal.App.4th 
1534, 1555.)  Here, the context closely resembles that of Terry—Shores was alleged to have 
had inappropriate and sexual misconduct with his minor daughter, he was criminally charged, 
though not convicted, of felony lewd conduct with a minor, and he plead guilty to a lesser crime 
of Injury to Child misdemeanor.   
 
Here, like in Terry, Defendant did not use the qualifying language “I think,” or “I believe,” or “It’s 
my opinion” that Shores is a “molester.”  Plaintiffs argue that Defendant’s statements were not 
opinions because Defendant did not use the qualifying words “in my opinion.”  As cited above 
and as cited in Plaintiffs’ own authority in Milkovich v. Lordain  Journal Co. (1990) 497 U.S. 1, 
20, using that qualifying language, does not automatically turn a statement into an opinion, nor 
does omitting that language transform a statement into an assertion of fact.  Plaintiffs fail to 
argue how, given the context, Defendant’s statements that Shores is a “pedophile” and a 
“molester” does not constitute Defendant’s opinion.  As such, the Court finds these statements, 
like the “sexual predator” statements in Terry, constitute unactionable statements of opinion.  
Furthermore, the Court finds that Defendant’s statements that Plaintiff is a “pervert,” “creep,” 
and “disgusting human” are also unactionable statements of opinion.   
 
Substantial Truth 
California law permits the defense of substantial truth.  (GetFugu, Inc. v. Patton Boggs LLP 
(2013) 220 Cal.App.4th 141, 154.)  ‘Minor inaccuracies do not amount to falsity as long as “the 
substance, the gist, the sting, of the libelous charge be justified.’  (Id.)  (Internal citations 
omitted.)  Defendant contends that his statements were not defamatory because they were not 
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false.  Defendant points to the undisputed evidence showing that Shores was charged with a 
felony for lewd conduct with his emotionally disabled daughter, and that Shores plead guilty to a 
lower charge of misdemeanor for child endangerment.   
 
In opposition, Plaintiffs provide the Declaration of Brent Aaron Shores where Shores 
unequivocally states that “At no time [has he] ever behaved in a sexual manner towards or with 
[his] daughter. [He] has never touched her in any inappropriate manner whatsoever, nor in [his] 
adult life [has he] ever done so with any minor female.”  (Decl. of Brent Aaron Shores, filed 
10/16/18, at p. 2:3-5.)  Plaintiffs’ evidence meets the minimal requirement for showing falsity.  
As such, Plaintiffs’ evidence overcomes Defendant’s assertions that his statements where 
factually true.     
 
Defendant complains, and the Court agrees, that Plaintiffs have failed to meet their burden 
under the second prong of the test because they have failed to adequately argue and 
substantiate their alleged facts to sufficiently satisfy the elements of their causes of action.  For 
example, Plaintiffs fail to list the elements required for each cause of action, provide proper 
authority, and then indicate the corresponding evidence that satisfies each element.   
As shown below, Plaintiffs’ same unavailing approach is applied to the issue of the common 
interest privilege.   
 
Common Interest Privilege  
Defendant contends that even if the challenged statements were false, they were privileged by 
the common interest privilege.  Civil Code section 47, subdivision (c), provides a privilege for a 
publication of broadcast where:  

In a communication, without malice, to a person interested therein, (1) by one who is 
also interested, or (2) by one who stands in such a relation to the person interested as to 
afford a reasonable ground for supposing the motive for the communication to be 
innocent, or (3) who is requested by the person interested to five the information. 
 

The privilege does not arise if the communication is made with malice, i.e., with a state of mind 
arising from hatred or ill-will, evidencing a willingness to vex, annoy, or injure the person.  
(Terry, supra, 131 Cal.App.4th 1534, 1557; internal citations omitted.)  Malice may not be 
inferred from the mere fact of the communication and, ‘malice, within the meaning of Civil Code 
section 47, subdivision (c), is established by a showing that the publication was motivated by 
hatred or ill will towards the plaintiff or by a showing that the defendant lacked reasonable 
grounds for belief in the truth of the publication and therefore acted in reckless disregard of the 
plaintiff’s rights.’ (Barker v. Fox. & Assoc. (2015) 240 Cal.App.4th 333, 354) (Internal citations 
omitted.)  
 
Plaintiffs’ entire argument against application of the privilege consists of two sentences 
asserting that actual malice may be found by “Defendant’s statements that Mr. Shores is a 
‘creep’ and a ‘pedophile;’ defendant’s inferential commercial motive in attacking Mr. Shores; and 
his taunting texts to the plaintiff on December 26, 2017.”  (Opposition, filed 10/16/18, at p. 15:4-
7.)  Plaintiffs cite no specific evidence other than the reference to the December 26, 2017 texts.  
Even if properly substantiated, however, these three pieces of presumed evidence supporting a 
finding of malice all fail to establish that Defendant acted with malice in November of 2017 at the 
time that he published the bulk of the statements at issue.   
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Defendant has declared, under penalty of perjury, that he was motivated by his desire to inform 
members of his community of a matter concerning a public issue.  (Romanus Decl. at ¶ 12.)  
Plaintiffs offer no evidence of, and virtually no argument, to support a finding of malice to the 
contrary. 
 
Finding that Defendant did not act with malice, the Court finds that the privilege applies under 
Civil Code § 47, subdivision (c).  (Terry, supra, 131 Cal.App.4th 1534, 1556-57.) 
 

i. The Remaining Cause of Action: Intentional Interference with Economic 
Interest and Unfair Business Practices.  

As seen above, the Court finds that Defendants’ statements were privileged.  Plaintiffs have 
failed to show the existence of any other basis to supply the elements of their remaining causes 
of action.  Furthermore, Plaintiffs fail to acknowledge the case law in Cross, supra, 197 
Cal.App.4th 357, establishing that Defendant’s conduct is protected under the anti-SLAPP 
statute.  And Plaintiffs make no attempt to reconcile how protected activity may constitute the 
required wrongful conduct to supply the elements of their remaining causes of action.  As such, 
Plaintiffs have failed to carry their burden as to the remaining causes of action.   
 
Because Defendant has satisfied the first prong of the anti-SLAPP analysis, and Plaintiffs have 
not, the Motion is granted.   
 
 
Evidentiary Objections Filed by Defendant 
On the objections to the Declaration of Andy Vierra, the Court rules as follows: 
 
1 - Sustained 
2 - Sustained 
3 - Overruled 
4 - Overruled 
5 - Overruled 
 
On the objections to the Declaration of Brent Aaron Shores, the Court rules as follows: 
 
1 - Sustained as to “unusually lenient terms;” overruled as to the rest 
2 - Sustained 
3 - Overruled 
4 - Sustained 
5 - Overruled 
6 - Sustained 
7 - Sustained 
8 - Sustained as to “quickly;” overruled as to the rest 
9 - Overruled 
10 - Overruled 
11 - Sustained 
12 - Sustained 
13 - Sustained 
14 - Overruled 
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15 - Sustained 
16 - Overruled 
17 - Overruled 
18 - Overruled 
19 - Overruled 
20 - Overruled 
21 - Sustained as to “false;” overruled as to the rest 
22 - Sustained 
23 - Sustained as to “false;” overruled as to the rest 
24 - Sustained as to “false;” overruled as to the rest 
25 - Sustained 
 
On the objections to the Declaration of Chris Flint, the Court rules as follows: 
 
1 - Sustained 
2 - Sustained 
3 - Overruled 
 

 


